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1. Background 
Social, economic and cultural rights, which for a long time remained on the periphery of human rights 
sciences, have gained increasing popularity2. The main focus has been on the admissibility of 
complaints against violations of social rights, both in national and international courts3. One of the 
reasons is that effective enforcement of social rights, in particular the right to food, water, housing, 
health, is of fundamental importance to persons living in extreme poverty whose needs of protection 
are increasingly accentuated in the international human rights law4. This paper follows the trend and 
aims to open a debate on the need to change the established position of the Polish Government on the 
availability of individual complaints about violations of social rights in international courts. 

 
 
2. The European Convention of Human Rights and the 

protection of social rights of Polish nationals 
 

According to popular belief, corroborated by the selection of papers presented at this conference, 
the Convention for the Protection of Human Rights and Fundamental Freedoms (“ECHR” or “the 
Convention”) is the core instrument of international protection of human rights for Polish nationals. 
The main reason is that its review mechanism is unquestionably effective, mainly owing to the 
availability of individual complaints lodged by victims of human rights violations5. This is why many 
Polish nationals seek protection of their political and civil rights and freedoms, as well as social 
rights, violated by public authorities. In this connection, it should be noted that although the 
Convention was designed as an instrument for the protection of political and civil rights6, the 
European Court of Human Rights (“ECtHR”) relatively early admitted potential enforcement of the 
protection of social rights under the Convention7. 

The protection of social rights under the ECHR goes back to 1979 and the unprecedented judgment 
in the case of Airey v. Ireland8. The case concerned denial of access to court due to excessive costs of 
separation proceedings. The Court found as follows: “Whilst the Convention sets forth what are 
essentially civil and political rights, many of them have implications of a social or economic nature. 
The Court therefore con- siders that the mere fact that an interpretation of the Convention may extend 
into the sphere of social and economic rights should not be a decisive factor against such an 
interpretation; there is no watertight division separating that sphere from the field covered by the 
Convention”9. 

The judgment opened a new trend in the ECtHR case law which established a link between the 
rights expressly guaranteed by the Convention10 and social rights. Such case law has become so 
extensive that practically every right and freedom guaranteed by the Convention has its “social 
reflection”11. Based on such case law, many Polish nationals have frequently claimed protection of 
their social rights12. 

The progressive case-law of the European Court of Human Rights on social rights has been 
acknowledged by the bodies of the Council of Europe. For instance, the Steering Committee for 
Human Rights set up a Working Group on Social Rights. Active from 2003 to 2005, the Group was 
asked to examine potential adoption of an additional protocol providing protection for social rights 



within the ECHR system in the light of European and international instruments of international 
public human rights law and the ECtHR case-law13. 

 
The Group decided that such an instrument of human rights protection should be drawn up. To 
facilitate the first phase of its drafting, the Group presented a list of 19 possible rights to be considered 
for the protocol14. However, eventually, in the absence of political will, the discussion on an additional 
protocol did not continue in view of the fact that the system of protection of social rights was developing 
in the European Social Charter system15. 
 

 
 
3. (In)effectiveness of the European Social Charter as an 

instrument for the protection of social rights of Polish 
nationals 

 

In fact, the protection of human rights in the Council of Europe system is assumed to rely on the 
“Social Rights Charter of the Council of Europe”16. This aggregate term refers in the Polish legal 
doctrine to five instruments of international human rights law: the European Social Charter of 18 
October 1961, the Additional Protocol to the European Social Charter of 5 May 1988, the Protocol 
amending the European Social Charter of 21 October 1991, the Additional Protocol to the European 
Social Charter Providing for a System of Collective Complaints of 9 November 1995, and the 
Revised European Social Charter (“RESC”). Poland has only ratified the ESC17 and its amending 
Protocol. Although it has signed and thus expressed its intention to be bound by the Revised European 
Social Charter, Poland has not yet ratified the RESC18 on the grounds (similar to its refusal to ratify the 
Protocol Providing for a System of Collective Complaints) of objections about the legal nature of 
second-generation rights19. 

The degree of protection of social rights guaranteed by the ESC is considerably different from 
the degree of protection of political and civil rights and freedoms under the ECHR. This is evident in 
at least two ways. First, States that ratify the ESC may select those provisions of the Charter by which 
they consider themselves to be bound20. Second, the ESC is not equipped with an effective review 
mechanism, such as that available under the ECHR. The States are only required to provide mandatory 
regular reports concerning the application of the Charter21. However, the complaint mechanism is 
optional22. Furthermore, the right to file complaints is available not to individuals but to 
organisations which represent individuals23 while the guardian of the application of the ESC is the 
European Committee on Social Rights, which is a quasi-judicial body. 

In the absence of the ratification by Poland of the Additional Protocol to the European Social 
Charter Providing for a System of Collective Complaints of 9 November 1995, Polish nationals are 
ineligible to file complaints against violations of the rights guaranteed by the ESC. 

 
4. The Optional Protocol to the International Covenant 

on Economic, Social and Cultural Rights as a potential new alley in the 
protection of social rights of Polish nationals 

 

Poland is a State Party to the International Covenant on Economic, Social and Cultural Rights24 

(“ICESCR” or “the Covenant”), which is the main instrument for the protection of social rights in 
the universal human rights protection system. For a long time, the review mechanism of this 
international instrument was limited to the obligation of the States to submit regular reports on the 
application of the Covenant. This changed on 10 December 2008, when the UN General Assembly 
adopted the ICESCR Optional Protocol25, which took effect on 5 May 2013. According to the Optional 
Protocol, the UN Committee on Economic, Social and Cultural Rights26 (“CESCR”) may receive 
individual communications (Article 1) and inter-State communications (Article 10). 

Poland has neither signed nor ratified the Optional Protocol on the same grounds as in the case of 
the Revised European Social Charter, i.e., due to objections about the nature of social rights. Those 
objections were raised on the international forum when Poland presented its report on the application 
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of the International Covenant on Economic, Social and Cultural Rights in 2009. The Polish 
Government reiterated its arguments in the most recent report on the application of the Covenant by 
Poland. Consequently, it seems relevant to summarise those arguments and address them from a 
critical perspective. 

The position of the Polish Government rests on three key arguments27. First, in the opinion of 
the Polish Government, “[n]o obligation as to ensuring general direct applicability [in the national 
legal system] of the provisions derives from the Covenant on Economic, Social and Cultural Rights.” 
The normative structure of the obligation to respect human rights under Article 2 ICESCR is worded 
differently than in Article 2 of the International Covenant on Political and Civil Rights. “The 
Government of Poland wishes to state that independent courts decide whether provisions of the 
Covenant are self-enforceable and whether their implementation can be pursued before the court. The 
possibility to derive individual claim from the provisions of the Covenant is evaluated on the basis of 
a detailed analysis of articles invoked as the grounds for the claim. If the court decides that the 
application of a given provision of the Covenant does not depend on the promulgation of an act, the 
provision may be directly invoked by individual before national court.” 

Second, the Polish Government’s “analysis of the Covenant on Economic, Social and Cultural 
Rights allowed to conclude that the majority of its provisions had been formulated so that the States 
are obliged to undertake measures to progressively guarantee the rights. Therefore, there is no 
possibility to derive subjective rights from those provisions.” In the opinion of the Polish Government, 
“[only] few social rights contained in the Covenant [which are considered first-generation rights] 
(the right to form unions and the right to education) are subjective rights.” 

Third, the Polish Government noted that neither the Covenant nor the resolutions which provide 
the legal basis for the Committee “include any provision conferring the right to its interpretation” to 
the Committee. Consequently, “the general comments are a source of knowledge on the Committee’s 
views on the content of the Covenant’s provisions; however, they are not a source of its binding 
interpretation”. 

This position merits a certain critique. As concerns the first two arguments, the Polish 
Government rightly argues that Article 2 ICESCR provides for progressive realisation of economic, 
social and cultural rights, in contrast to Article 2 ICPCR, whereby political and civil rights are 
realizable immediately. The different normative structure of those two provisions arouses doubts as 
to the normative nature of the rights guaranteed by the ICESCR and precipitates questions about the 
admissibility of complaints about the realisation of social rights in court28. Those questions have 
been addressed both by researchers29 and by the CESCR in its General Comments. The CESCR has 
spoken on the nature of the obligations under the Covenant (General Comment No. 3 to the 
ICESCR30) and on the applicability of the Covenant in national law (General Comment No. 9 to the 
ICESCR31). 

Concerning the key obligation to progressively realise the rights, General Comment No. 3 of the 
UN Committee on Economic, Social and Cultural Rights provides as follows: “while the full 
realisation of the relevant rights may be achieved progressively, steps towards that goal must be taken 
within a reasonably short time after the Covenant’s entry into force for the States concerned. Such steps 
should be deliberate, concrete and targeted as clearly as possible towards meeting the obligations 
recognised in the Covenant”32. According to General Comment No. 3, while most of the obligations 
under the Covenant constitute an agenda to be achieved progressively, the Covenant also provides 
for obligations which must be guaranteed immediately, such as non-discrimination. Furthermore, 
every right, including the rights on the future agenda, has a minimum core which should be 
guaranteed by the State. “Thus, for example, a State party in which any significant number of 
individuals is deprived of essential foodstuffs, of essential primary health care, of basic shelter and 
housing, or of the most basic forms of education is, prima facie, failing to discharge its obligations 
under the Covenant”33. 

The minimum core concept was elaborated in General Comment No. 14 The Right to the 
Highest Attainable Standard of Health and General Comment No. 19 The right to social security. 
Both General Comments provide a detailed definition of the essence of the right to health care and 
the right to social security and reiterate the minimum core obligations of the State, including the 



minimum core obligation to guarantee food and shelter34. 
Apart from the concept of the essence of rights, the degree to which States realise social rights 

may be assessed in a reasonableness review, a concept well-established in the case law of the 
Constitutional Court of South Africa35. Reference to such review is made in the Optional Protocol to 
the ICESCR36 adopted by the UN Assembly in 2008, which introduces a system of communications 
concerning social rights. The concept is fleshed out in Article 8(4) of the Optional Protocol, which 
provides: “When examining communications under the present Protocol, the Committee shall 
consider the reasonableness of the steps taken by the State Party in accordance with part II of the 
Covenant. In doing so, the Committee shall bear in mind that the State Party may adopt a range of 
possible policy measures for the implementation of the rights set forth in the Covenant”37. 

The adoption of the Optional Protocol to the ICESCR definitively dispelled doubts as to the 
availability of individual complaints about violations of social rights guaranteed by the ICESCR in 
international courts. 

The competence of the ICESCR to issue General Comments, which was challenged by the Polish 
Government, has not aroused much doubt in the legal doctrine38. Its legal basis rests, on the one 
hand, on a systemic interpretation of the ICESCR, in particular Article 21 ICESCR interpreted in 
connection with the resolution establishing the CESCR39 and, on the other hand, on the CESCR 
Provisional Rules of Procedure40, which govern the work of the Committee. Rule 65 thereof provides 
expressly that “[t]he Committee may prepare general comments based on the various articles and 
provisions of the Covenant with a view to assisting States parties in fulfilling their reporting 
obligations”41. This competence is functionally linked with the competence to assess reports, 
enshrined in the Covenant, and the Committee’s comments are issued among others on the basis 
of its knowledge derived from submitted reports and the legal doctrine. Therefore, although they 
are not binding, as rightly noted by the Polish Government, the comments are relevant to the 
understanding of the ICESCR and constitute, in fact, its authentic interpretation. To consider them 
merely “a source of knowledge on the Committee’s views on the content of the Covenant’s provisions” 
and, consequently, to ignore them in the application of the law by the Polish public authorities 
(including courts), would expose Poland to international criticism on grounds of non-compliance 
with its obligations under the ICESCR. 

In support of its position, the Polish Government consistently refers to the judgment of the Polish 
Supreme Court of 2000, given by a bench of three judges, which found that the ICESCR is not a 
treaty whose provisions would have direct applicability. According to the Supreme Court, the 
Covenant sets forth a set of norms concerning individual rights and freedoms which the States Parties 
undertake to apply in national law42. 

As concerns the judgment in question, it is important to note that the case was one of a foreigner 
who claimed the right to social security solely under international treaties, including the Covenant. 
In its judgment, however, the Supreme Court did not rule out the ICESCR as grounds of 
interpretation of the provisions of the Covenant, as the position of the Polish Government would seem 
to suggest. Consequently, there is no reason for Polish courts not to apply the Covenant when they 
interpret the provisions of national law to which the CESCR standards may apply under the ICESCR, 
as Polish courts do when they apply the ECHR, which in principle does not provide sole grounds for 
court judgments, either. This position seems to be in line with ICESCR General Comment No. 9, 
which provides that “there is no Covenant right which could not, in the great majority of systems, 
be considered to possess at least some significant justiciable dimensions”43. 

The CESCR replied to the position of the Polish Government in 2009 and stated: “The Committee 
remains concerned that the State party has not yet taken the necessary measures to ensure that the 
Covenant is given full effect in its domestic legal order, especially in the light of the decision of the 
Supreme Court in 2000 to the effect that the Covenant provisions could not be invoked by individuals 
before national courts”44. The Committee reiterated those arguments in 2017, made reference to 
General Comment No. 3 on the nature of States Parties’ obligations, and recommended that Poland 
“[ensure] that all provisions of the Covenant are given full effect in its domestic legal order and can 
be invoked before courts”45. 

To summarise, in the absence of the ratification by Poland of the Optional Protocol to the ICESCR 
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which allows individuals to lodge complaints against violations of social rights guaranteed by the 
ICESCR, Polish nationals are not eligible to challenge violations of social rights guaranteed by the this 
covenant in international courts. 

 
 
5. Summary 

 

The European Convention on Human Rights is the only effective mechanism of the international 
protection of social rights available to Polish nationals because Poland has not ratified any of the 
instruments of international human rights protection which allow individuals or organisations 
representing individuals to challenge violations of social rights in international courts by lodging 
individual or collective complaints46. The arguments put forth by the Polish Government on the 
international forum against its being bound by such international instruments seem unconvincing, 
not least because they fail to take account of recent achievements in the international protection of 
social rights. 

In view of the foregoing, it seems that the international review of the realisation of social rights 
by Poland is based, on the one hand, on the ECHR and, on the other hand, on government reports 
on the application of international treaties filed under the International Covenant of Economic, 
Social and Cultural Rights and the European Social Charter. This poses a risk to those individuals 
who are most in need of such protection, in particular individuals suffering poverty and social 
exclusion. From the individual perspective, the reporting mechanism is inefficient, and the review 
procedure is lengthy4747. In connection with the availability of applications lodged with the ECtHR in 
order to challenge violations of social rights, and in view of the excessive workload of the ECtHR 
and the ability of the Court to protect only certain aspect of social rights, it seems evident that the 
ECHR review mechanism cannot be considered sufficiently effective to ensure the appropriate 
degree of protection of social rights. 

Consequently, it seems advisable to consider a change of the position of the Polish Government 
on the international protection of social rights in order to allow individuals to lodge individual (or 
collective) complaints. 
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